By Craig D. Robins

Suffolk County Supreme
Court Judge Jeffrey Arlen
Spinner, sitting in
Riverhead, just issued a
highly controversial deci-
sion in a mortgage foreclo-
sure case in which he totally
cancelled the mortgage
because of the mortgagee’s
egregious and shocking con-
duct in the case. (IndyMac

Bank v. Yano-Horoski, ——
decided November 19, Hon. Jeffrey Arlen
2009). Spinner

This has become one of the most newsworthy cases
involving foreclosure litigation in years, as news outlets
from around the country picked up on it. It was discussed
on CNN; there were two Newsday articles about it; and
News 12 and network news all covered it.

Although this case began as a typical mortgage foreclo-
sure case involving foreclosure of an IndyMac mortgage
against an East Patchogue family, Judge Spinner deter-
mined that the lender engaged in “unconscionable, vexa-
tious and opprobrious” conduct in attempting to foreclose
the property. The judge concluded that the appropriate
penalty was to cancel the mortgage in its entirety, essen-
tially punishing the mortgagee and bestowing a windfall
on the homeowner.

In a stinging and especially eloquent decision, Judge
Spinner highlighted the relatively-new law in New York
which mandates pre-foreclosure settlement conferences
between lenders and borrowers of sub-prime loans, and
the problems caused by IndyMac’s wantonly-indifferent
attitude towards participating in those conferences.

Judge Spinner determined that IndyMac refused to
negotiate, and instead, treated the homeowner in a “harsh,
repugnant, shocking and repulsive” manner by spurning
what he thought could have been a “win-win” situation.

What is important about this case is that it illustrates the
changing tide as to the sentiment about mortgage foreclo-
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sures. Whereas years ago, mortgagees sometimes got
away with murder, now judges won'’t tolerate any impro-
prieties.

Editor’s Note: Craig D. Robins, Esq., a regular columnist,
is @ Long Island bankruptcy lawyer who has represented
thousands of consumer and business clients during the past
twenty vyears. He has offices in Patchogue, Commack,
Woodbury and Valley Stream. (516) 496-0800. He can be
reached at CraigR@CraigRobinsLaw.com. Please visit his
Bankruptcy Website: www BankruptcyCanHelp.com and his
Bankruptcy Blog: www LonglslandBankruptcyBlog.com.



