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CONSUMER BANKRUPTCY

Study Shows Disparity of Justice in Bankruptcy Court
_________________
By Craig D. Robins

Bankruptcy attorneys can often be
found discussing their cases with their
fellow attorneys while waiting at
court for their matters to be called.
Upon mentioning an interesting set of
facts that they are currently litigating,
the first question often heard is: “Who
is the judge on your case?”
We all know that each judge develops his or her own unique approach to
handling and deciding various issues.
Some attorneys think certain judges
may be more predisposed to rule in a
certain way on a particular issue.
Indeed, different judges will reach
different determinations on similar
issues.
So, imagine if one could come up
with a certain type of legal proceeding
in bankruptcy court involving identical facts and issues, and then present
this to dozens of different judges in
real and genuine court proceedings to
see how each judge would rule. Well,
that’s exactly what happened in
California.
From 2010 to 2012, Heritage
Pacific Financial, L.L.C., a debt
buyer, essentially filed 218 identical
adversary proceedings in California
bankruptcy courts against Chapter 7
or Chapter 13 consumer debtors,
whose debts included obligations on
certain promissory notes. In each
complaint, Heritage alleged that it
acquired the note in the secondary
market and that the outstanding obligation on the note was non-dischargeable under the Bankruptcy Code’s
fraud exception to the bankruptcy discharge.
The debtors who had taken these
loans were California residents who
used the proceeds to finance real
estate purchases or improvements in
2005 and 2006. When issued, the
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The alleged grounds for seeking a
determination of non-dischargeability
in all of the proceedings was that the
debtors intentionally made material
misrepresentations concerning their
employment, income or intended use
of the property as a primary residence,
or that the debtors misrepresented
their liabilities.
The study revealed that out of 218
proceedings, Heritage recovered nothing in 94 cases; it obtained seven
adverse rulings that the debt was dischargeable, four on summary judgment and three after trial; it agreed to
dismiss 49 cases with no payment,
based on mutual releases; bankruptcy
courts dismissed 26 cases based on

ments and affidavits to be sufficient,
whereas others did not. Some judges
found the supporting affidavits to be
woefully deficient and discussed the
reasons why in great detail, whereas
other judges, in granting the relief,
commented that the motion was supported by competent evidence.
Professor Neustadter concluded
what may be collectively and colloquially described as randomly distributed justice at the trial court level —
outcomes driven at least as much by
luck as by the inherent merits of the
case. This is a scary thought for all of
us as prevailing in a case can be, to a
certain extent, a matter of luck.
Note: Craig D. Robins, a regular
columnist, is a Long Island bankruptcy
lawyer who has represented thousands of
consumer and business clients during the
past twenty-nine years. He has offices in
Melville, Coram, Patchogue and Valley
Stream. (516) 496-0800. He can be
reached at CraigR@CraigRobinsLaw.com. Please visit his Bankruptcy
Website: www.BankruptcyCanHelp.com
and his Bankruptcy Blog: www.LongIslandBankruptcyBlog.com.

